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United States Court of Appeals for the 

District of Columbia 


a In the District Court of the United States for 

the District of Columbia 

District Court Docket No. 2411 


In the matter of the acquisition of all privately owned 
land in Squares 1120, 1121, 1127 and 1128 and assessment 
and taxation Lot 801 in Square 1140, all in the City of 
Washington, District of Columbia. 


* i 

United States of America. 

District of Columbia, s$: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Petition for Condemnation 

Filed April 13, 1936 

In the Supreme Court of the District of Columbia 


Holding a Special Term as a District Court of the United 

States. 


District Court Docket No. 2411 

In the matter of the acquisition of all privately owned 
land in Squares 1120, 1121, 1127 and 1128 and assessment 
and taxation Lot 801 in Square 1140, all in the City of Wash¬ 
ington, District of Columbia. 

The Petition of the United States of America, brought by 
Leslie C. Garnett, United States Attorney for the District 
of Columbia, acting under the instructions of the Attorney 
General of the United States and at the request of the Na- 
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tional Capital Park and Planning Commission, respectfully 
shows as follows: 

I. 


That the Act of Congress approved June 6, 1924, c. 270, 
(43 Stat. 463) provides, among other things, as follows: 

That to preserve the flow of water in Pock Creek, to pre¬ 
vent pollution of Rock ('reek and the Potomac and Anacos- 
tia Rivers, to preserve forests and natural scenery in and 
about Washington, and to provide for the comprehensive, 
systematic and continuous development of the park, park¬ 
way and playground system of the Xational Capital, there 
is herein* constituted a commission, to be known as the 
Xational Capital Park Commission, composed of the Chief 
of Engineers of the Army, the Engineer Commissioner of 
the District of Columbia, the Director of the Xational Park 
Service, the Chief of the Forest Service, the officer in 
charge of public buildings and grounds and the chairmen 
of the Committees on the District of Columbia of the Senate 
and House of Representatives. At the close of each Con¬ 
gress the Presiding Officer of the Senate and the Speaker of 
the House of Representatives shall appoint, respectively, 
a Senator elect and a Representative elect to the succeeding 
Congress to serve as members of this commission until the 
chairmen of Committees of the succeeding Congress shall 
be chosen. The Officer in charge of public buildings and 
grounds shall be the executive and disbursing officer of said 
commission. 


Sec. 2. Said commission or a majority thereof is 
2 hereby authorized and directed to acquire such 
lands as in its judgment shall be necessary and desir¬ 
able in the District of Columbia and adjacent areas in Mary¬ 
land and Virginia, within the limits of the appropriations 
made for such purposes, for suitable development of the 
Xational Capital park, parkway and playgrounds system. 
That said commission is hereby authorized to acquire such 
lands by purchase when they can be acquired at prices rea¬ 
sonable in the judgment of said commission, otherwise by 
condemnation proceedings, such proceedings to acquire 
lands within the District of Columbia to be in accordance 
with the provisions of the Act of Congress approved Au¬ 
gust 30, 1890, providing a site for the Government Printing 
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Office (United States Statutes at Large, volume 26 ? chap¬ 
ter 837), the Chief of Engineers of the Army being, for the 
purposes of this Act, herewith clothed with all the power 
vested by the said Act of August 30, 1890, in the board 
created by that Act. Said commission is hereby authorized 
to acquire such lands, located in Maryland or Virginia, 
either by purchase or condemnation proceedings, by such 
arrangements as to acquisition and payment for the lands 
as it shall determine upon by agreement with the proper 
officials of the states of Maryland and Virginia. In the 
selection of lands to be acquired the advice of the Commis¬ 
sion of Fine Arts shall be requested. The designation of all 
lands to be acquired by condemnation, all contracts for pur¬ 
chase of lands, and all agreements between said commis¬ 
sion and officials of the States of Maryland and Virginia 
shall be subject to the approval of the President of the 
United States. 


That the Act of Congress approved April 30, 1926, c. 198, 
(44 Stat. 374) provides, among other things, as follows: 

That section 1 of the Act approved June 6, 1924, entitled 

“An Act providing for a comprehensive development of 

the park and playground system of the National Capital”, 

is lierebv amended to read as follows: 

* 

Section 1, (2) That to develop a comprehensive, consist¬ 
ent and coordinated plan for the National Capital and its 
environs in the States of Maryland Virginia, to preserve 
the flow of water in Rock Creek, to prevent pollution of 
Rock Creek and the Potomac and Anacostia Rivers, to pre¬ 
serve forests and natural scenery in and about Washington, 
and to provide for the comprehensive, systematic, and con¬ 
tinuous development of park, parkway, and playground 
systems of the National Capital and its environs there is 
lierebv constituted a commission to be known as the Na- 
tional Capital Park and Planning Commission, composed 
of the Chief of Engineers of the Army, the Engineer Com¬ 
missioner of the District of Columbia, the Director of the 
National Park Service, the Chief of the Forest Service, the 
Director of Public Buildings and Public Parks of the Na¬ 
tional Capital, the chairmen of the Committees on the Dis¬ 
trict of Columbia of the Senate and House of Representa- 
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3 lives, and four eminent citizens well qualified and ex¬ 
perienced in city planning, one of whom shall be a 
bona fide resident of the District ow Columbia, to be ap- 
poined for the term of six years by the President of the 
United States, * * *. 

III. 


That the Act of Congress approved March 1, 1929, c. 41b 
(45 Stat. 1415), entitled “An Act to provide for the acqui¬ 
sition of land in the District of Columbia for the use of 
the United States M provides, among other things, as fol¬ 
lows : 

That whenever the head of any executive department or 
independent bureau, or other officer of the United States, 
or any board or commission of the United States herein- 
after referred to as the acquiring authority, has been, or 
hereafter shall be, authorized by law to acquire real prop¬ 
erty in the District of Columbia for the construction of anv 
• • 

public building or work, or for parks, parkways, public 

playgrounds, or any other public purpose, such acquiring- 

authority shall be, and hereby is, authorized to acquire the 

same in the name of the United States bv condemnation 

* 

under judicial process whenever in the opinion of such ac¬ 
quiring authority it is necessary or advantageous so to do; 
and in every such case the Attorney General of the United 

•r • 

States, upon the request of such acquiring authority, shall 
cause a proceeding m rent for such condemnation to be in¬ 
stituted in the Supremo Court of the District of Columbia, 
holding a special term as a district court of the United 
States, which court is hereby vested with jurisdiction of 
all such cases of condemnation with full power to hear and 
determine all issues of law and fact that may arise in the 
same. 

Said Act establishes a complete and comprehensive gen¬ 
eral system of procedure for all such cases of condemna¬ 
tion. 

IV. 


That the Act of Congress approved July 3, 1930, c. 848 
(4b Stat. 949, 98b), makes, among other things, the follow¬ 
ing appropriation: 

For each and every purpose requisite for and incident to 
the work of the National Capital Park and Planning Com- 
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mission as authorized by the Act entitled “An Act provid¬ 
ing for a comprehensive development of the park and play¬ 
ground system of the National Capital”, approved June 6, 
11)24 (43 Stat. pp. 463-464), as amended * * * * * $1,000,000 
to be immediately available and to remain available until 
expended: Provided, That not more than $300,000 of 
4 this appropriation shall be available for the pur¬ 
chase of sites without limitation as to price based 
on assessed value and that the purchase price to be paid 
for any site out of the remainder of the appropriation shall 
not exceed the full value assessment of such property last 
made before purchase thereof plus 25 per centum of such 
assessed value: Provided further, That no part of this 
appropriation shall be expended for the acquisition of land 
outside of the District of Columbia. 

That the Act of Congress approved May 29, 1930, c. 354, 
(46 Stat. 482, 485), provides, among other things, as fol¬ 
lows : 

Sec. 4. There is hereby further authorized to be appro¬ 
priated the sum of $16,000,000, or so much thereof as may 
be necessarv, out of any money in the Treasury of the 
United States not otherwise appropriated, for the acquiring 
of such lands in the District of Columbia as are necessary 
and desirable for the suitable development of the National 
Capital park, parkway and playground system, in accor¬ 
dance with the provisions of the said Act of June 6, 1924, 
as amended, * * * 

That the Act of Congress approved February 23, 1931, c. 
281, (46 Stat. 1355, 1367), makes, among other things, the 
following appropriation: 

For each and every purpose requisite for and incident to 
the work of the National Capital Park and Planning Com¬ 
mission necessary toward carrying into effect the provi¬ 
sions of the Act entitled “An Act for the acquisition, estab¬ 
lishment, and development of the George Washington Me¬ 
morial Parkway along the Potomac from Mount Vernon 
and Fort Washington to the Great Falls, and to provide 
for the acquisition of lands in the District of Columbia and 
the States of Maryland and Virginia requisite to the com¬ 
prehensive park, parkway and playground system of; the 
National Capital”, approved May 29,1930; * * * * * $4,000,- 
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000, to be immediately available and to remain available 
until expended. 

Petitioner says that funds are now available for the ac¬ 
quisition of the properties hereinafter described for the 
purposes set forth in said Acts of June 6, 1924, c. 270 (43 
Stat. 463), and April 30, 1926, c. 198 (44 Stat. 374), and re¬ 
ferred to in the Act of February 23, 1931, c. 281 (46 Stat. 
1355, 1367). 

5 V. 

That the National Capital Park and Planning* Commis¬ 
sion, having- been duly created and organized, at a regular 
meeting held November 21-22, 1935, passed the following 
resolution: 

“RESOLVED that, in the judgment of the National 
Capital Park and Planning Commission, the lands herein¬ 
after described and located in the District of Columbia are 
necessary and desirable for suitable development of the 
National Capital park, parkway and playground system, 
and said Commission cannot acquire them by purchase at 
prices reasonable in its judgment. In its opinion, therefore, 
it is necessary and advantageous to acquire the same in the 
name of the United States by condemnation under judicial 
process and the Attorney General of the United States is 
requested to cause proceedings for such condemnation to 
be instituted in accordance with the provisions of the Act 
of Congress approved March 1, 1929, entitled ‘An Act to 
provide for the acquisition of land in the District of Colum¬ 
bia for the use of the United States.’ 

The propertv to be condemned is described as follows: 

Square 1120; Lots 1, 3, 4, 5, 6, 7, 9, 10, 11, 12 and the 
tracts designated for assessment and taxation purposes 
as Lots 800 and 801 described as follows: 

Lot 800: The East 20 feet of Original Lot 2 in Original 
Lot 2 in Square 1120: said property being now known for 
purposes of assessment and taxation as Lot 800 in Square 
1120. 

Lot 801: The West 31 feet of Original Lot 2 in Square 
1120; said property being now known for purposes of 
assessment and taxation as Lot 801 in Square 1120. 

Square 1121, Lots 1, 3, 4, 8, 11, 12, 13 and 14. 
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Square 1127, Lots 1, 2, 3, 4, 5, 7, 12 and the tracts desig¬ 
nated for assessment and taxation purposes as Lots 801, 
803 and 805, described as follows: 

Lot 801: All of Original Lot 9 in Square 1127, except the 
portion of said lot condemned and taken in District Court 
Cause Proceedings No. 2255 of the Supreme Court of the 
District of Columbia, described as follows: beginning for 
the same at the Northeast corner of said lot; thence West 
on “A” Street, 11.85 feet; thence in a Southeasterly direc¬ 
tion 23 feet to a point in the East line of said lot, 19.73 feet 
from the beginning; thence North 19.73 feet on said East 
line to the said place of beginning, said part not condemned 
being taxed as Lot 801 in said square. 

Lot 803: Part of Lot 10 in Square 1127; beginning for 
the same at the Southwest corner of said lot and running 
thence North on the West line of said lot toward “A” 
Street, 60.27 feet; thence in a Southeasterly direc- 
6 tion 70.28 feet to a point in South line of said lot, 
15.86 feet West from the Southeast corner thereof; 
thence West 36.14 feet to the place of beginning, taxed as 
Lot 803 in said Square. 

“Lot 805: Lot 11 in Square 1127, except the part thereof 
condemned and taken in District Court Cause Proceedings 
No. 2255 of the Supreme Court of the District of Columbia, 
described as follows: beginning for the same at the North¬ 
east corner of said lot; thence South on 21st Street, 26.45 
feet; thence in a Northwesterly direction 30.84 feet to a 
point in the North line of said lot, 15.86 feet West from the 
Northeast corner of said lot; thence East on said North 
line, 15.86 feet to said Northeast corner and the place of 
beginning; said part not condemned being taxed as Lot 805 
in Square 1127. 

“All of Square 1128 bounded by East Capitol Street, 
“A” Street South, 20th and 21st Streets. 

“Areas sought to be condemned are shown on plat made 
by the Surveyor for the District of Columbia dated July 29, 
1935, filed in Survey Book 103, page 127 (SO No. 94512),” 

That the National Capital Park and Planning Commis¬ 
sion, at a regular meeting held, February 27-28, 1935, passed 
the following resolution: 

“RESOLVED that, in the judgment of the National Cap¬ 
ital Park and Planning Commission, the land hereinafter 
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described located in the District of Columbia, is necessary 
and desirable for suitable development of the National Cap¬ 
ital Park, Park wav and Playground Svstem, and said Com- 
mission cannot acquire it by purchase at a price reasonable 
in its judgment. In its opinion, therefore, it is necessary 
and advantageous to acquire the same in the name of the 
United States by condemnation under judicial process and 
the Attorney General of the United States is requested to 
cause proceedings for such condemnation to be instituted 
in accordance with the provisions of the act approved 
March 1, 19*29, entitled ‘An Act to provide for the acquisi¬ 
tion of land in the District of Columbia for the use of the 
United States.’ 

“The property to be condemned is described as follows: 

“The tract designated for assessment and taxation pur¬ 
poses as Lot 801 in Square 1140, in the District of Colum¬ 
bia. described as follows: 

“Part of Original Lot 1 in Square 1140—Beginning for 
the same at the southeast corner of said Lot and running 
thence west along the north line of A Street 52 feet to the 
west line of said Lot; thence north along said west line 80 
feet to the northwest corner of said lot; thence east 
7 along the north line of said lot 17.63 fbet to the west¬ 
erly line of the land condemned and taken by proceedings 
in District Court Case No. 1386 in the Supreme Court of 
in the District of Columbia ; thence South 25 degrees 15 min¬ 
utes Last 87.07 feet along the westerly line of the land 
so condemned and taken to the place of beginning; contain¬ 
ing 2,785.2 square feet.” 

VI. 

That the National Capital Park and Planning Commis¬ 
sion has endeavored to acquire a good title to said pa reels 
of land by purchase at prices reasonable in its judgment, 
and having found it impossible so to do, is of the opinion, 
and has determined that it is necessary and advantageous 
to acquire the same for and in the name of the United 
States, by condemnation under judicial process, and has 
accordingly requested the Attorney General in writing 
that condemnation proceedings m rem be instituted in tin* 
Supreme Court of the District of Columbia, holding a spe¬ 
cial term as a District Court of the United States, for the 
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acquisition of the same, the request for Lot 801 in Square 
1140 bearing date April 17, 1935, and the request for the 
privately owned land in Squares 1120, 1121, 1127 and 1128 
bearing date January 25, 1936. Photostatic copies of said 
requests are hereto annexed marked, respectively Exhibit 
“A” and Exhibit “B” and are prayed to be taken and read 
as part of this petition. 

VII. 

That the National Capital Park and Planning Commis¬ 
sion, pursuant to the Act of Congress approved June 6, 
1924, c. 270 (43 Stat. 463), as amended by the Act of Con¬ 
gress approved April 30, 1926, c. 198, (44 Stat. 374), has 
sought and obtained the advice and approval of the Na¬ 
tional Commission of Fine Arts to the acquisition of said 
lands for the public purposes stated in said Acts. Photo¬ 
static copies of the letters bearing the approval of 
8 the Commission of Fine Arts, indicated by the sig¬ 
nature of its Chairman, for the acquisition of the 
lands sought to be condemned, accompanying said requests 
respectively, are hereto annexed marked Exhibit “C” and 
Exhibit “D”, respectively, and are prayed to be taken and 
read as part of this petition. 

VIII. 

That the National Capital Park and Planning Commis¬ 
sion, pursuant to a further requirement of said Act of 
Congress, aforesaid, has also sought and obtained the ap¬ 
proval of the President of the United States to the acquisi¬ 
tion of said property. Photostatic copies of the approval 
by the President of the proposed acquisitions, shown by his 
signature and endorsement thereof on the letters of the 
Commission submitting such proposed acquisitions for 
his approval, are annexed hereto, marked, respectively, 
Exhibit “E” and Exhibit “F”, and are prayed to be taken 
and read as part of this petition. 

IX. i 

That said National Capital Park and Planning Commis¬ 
sion having by letter dated February 1, 1936, requested 
that the acquisition of the parcel mentioned in the request 
of April 17, 1935, and the acquisition of the similar parcels 
mentioned in the request of January 25, 1936, be combined 
in one proceeding, this petition is accordingly filed pur- 
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suant to said requests; that the authority under which said 
lands are to be acquired is the above-mentioned Act ap¬ 
proved June 6,1924, c. 270 (43 Stat. 563), and the Act amen¬ 
datory thereof approved April 30, 1926, c. 198 (44 Stat. 
374), and that the public use for which said lands are to be 
acquired is the public use in said Acts mentioned, that is 
to say, as necessary and desirable for suitable development 
of the National Capital Park, Parkway and Plav- 
9 "round System. A copy of said Commission’s said 
letter of February 1, 1936, is hereto annexed, marked 
Exhibit 11 G”, and prayed to be read and taken as part of 
this petition. 

X. 

That the lands to be acquired for the public use aforesaid 
are herein designated, described and numbered for con¬ 
venience as Parcels I to XX, inclusive, and the names of the 
owners of said lands, so far as ascertainable bv reasonable 
inquiry, and of the persons in actual and open possession of 
the same are as follows: 

Each parcel hereinafter described includes all the right, 
title, interest and estate of the owner of each of said par¬ 
cels in and to the soil of the streets, roads, avenues, alleys, 
allevwavs and wavs abutting the same. 

PARCEL I. 

Original Lot 1 in Square 1120. Said parcel contains, 
according to the plat of the Surveyor of the District of 
Columbia, (hereafter in this petition called the Surveyor), 
4,160 square feet and appears to be unimproved. 

15 PARCEL XI. 

Lots 13 and 14 in William I). Willis and others’ 
subdivision of Original Lot 5 in Square 1121 as per plat 
recorded in Liber 74 folio 51 of the Records of the Office 
of the Surveyor for the District of Columbia. Said parcel 
contains, according to the plat of the Surveyor, 5,567.24 
square feet and appears to be improved by premises Xo. 18 
Xineteenth Street, Southeast. 

According to the Land Records of the District of Colum¬ 
bia, on January 3, 1933, William D. Willis and Helen O. 
Willis, his wife, were the owners in fee simple of said par¬ 
cel as tenants by the entirety. On said date said William 
1). Willis conveyed said parcel to said. Helen O. Willis. 
Petitioner is advised and believes and therefore avers that 
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the release of the one tenant by the entirety to the other 
vested and whole title to said parcel in her, the said Helen 
(). Willis. However, out of abundance of caution said 
William D. Willis is made a party hereto in respect of said 
parcel. Said Helen O. Willis appears to be in possession 
of the same through her tenant, Lee A. Pearson. Said par¬ 
cel is subject to a deed of trust to William G. Schafhirt and 
Vernon G. Owen, trustees, to secure the treasurer of the 
Perpetual Building Association payment of an indebted¬ 
ness. Petitioner is informed and therefore avers that 
Franklin W. Harper is now the treasurer of said as- 
16 sociation. 

Parties: 

HELEN 0. WILLIS, 

WILLIAM D. WILLIS, 

WILLIAM G. SCHAFHIRT, trustee, 
VERNON G. OWEN, trustee, 

FRANKLIN W. HARPER, 

PERPETUAL BUILDING ASSOCIATION, 
LEE A. PEARSON. 

XI. 


26 That a plat of Lot 801 in Square 1140 to be ac¬ 
quired in this proceeding, prepared by the Surveyor 

of the District of Columbia, is hereto annexed, made a part 
of this petition and marked Exhibit “H”; and that a plat 
of all the privately owned land in Squares 1120, 1121, 1127 
and 1128 to be acquired in this proceeding, prepared by 
the Surveyor of the District of Columbia, is hereto an¬ 
nexed, made a part of this petition and marked Exhibit 

UT 7 7 

27 XII. 


That the estate in said lands sought to be ac¬ 
quired as aforesaid, is an estate in fee simple absolute. 

XIII. 

That for the purpose of setting forth a description of 
the lands to be acquired sufficient for the identification 
thereof, together with the names of the owners, as far as 
ascertainable by reasonable inquiry, and the persons in 
actual and open possession of the same, petitioner has 
caused diligent search to be made among the records, both 
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public and private, in the District of Columbia where such 
information should properly be found, and has likewise 
made inquiry of all persons likely to have knowledge con¬ 
cerning the descriptions and bounds of said lands, the 
names and residences of the owners thereof, and all other 
persons interested therein, as well as the persons in pos¬ 
session or occupation of the same. In connection with the 
description of each of the said parcels, petitioner has set 
forth, as far as petitioner has been able to ascertain them, 
the names of all such persons as parties to this proceed¬ 
ing, but all persons owning or claiming to own, or having, 
or claiming to have, any right, title, interest or estate in 
the lands to be acquired, or to be entitled to compensation 
in respect of the taking of the same, and all persons in 
possession of the same, whoever they may be, whether they 
are named in this petition or not, are hereby made parties 
to this proceeding to the end that all private right, title, 
interest and estate, whatsoever it may be, in or to said land 
hereinbefore described and designated, respectively, as 
Parcels I to XX, both inclusive, may be acquired, expro¬ 
priated and divested, and that an absolute and indefeasible 
title to the same mav be vested in the United States 
in fee simple, clear and discharged of and from all 
28 liens, encumbrances, servitudes, charges, demands, 
claims, restrictions and covenants whatsoever. 

31 AVHEREFORE, the premises considered, peti¬ 
tioner prays this Honorable Court: 

1. To cause public notice of the institution of this pro¬ 
ceeding to be given by an Order of Citation requiring all 
'persons claiming to have any right, title, interest or es¬ 
tate in the land described in this petition, or to be entitled 
to compensation in respect of the taking of the same, to 
appear in this court on a day to be named in said Order of 
Citation to answer this petition and make claim for the 
compensation to which they deem themselves entitled. 

2. To designate the period during which and the news¬ 
papers or newspaper in which said Order of Citation shall 
be published and to prescribe the manner of service of a 
copy thereof upon the persons, resident and non-resident, 
named therein. 

3. To appoint, after the return day specified in said Or¬ 
der of Citation, guardians ad litem for any person hav- 
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ing, or claiming to have, any right, title, interest or estate 
in the lands to be acquired or entitled, or claiming to be 
entitled, to compensation in respect of the taking of the 
same, or entitled, or claiming to be entitled, to the posses¬ 
sion of the same who shall appear to be under legal dis¬ 
ability by reason of infancy, insanity, idiocy, or other like 
cause. 

32 4. To ascertain and determine, in accordance with 
the provisions of the Act of Congress entitled “An 

Act to provide for the acquisition of land in the District 
of Columbia for the use of the United States” approved 
March 1, 1929, the compensation or damages to be awarded 
and paid for the taking of the lands to be herein con¬ 
demned for the use of the United States; to ascertain and 
determine the parties entitled to the sums awarded as just 
compensation for said land; and upon payment to, or into 
the registry of the court for the use of, the parties entitled, 
of the sums adjudged to be just compensation for the land 
condemned, to pass an order declaring that the title to said 
land is vested in the United States of America in fee simple 
absolute. 

5. To make all necessary orders and give all necessary 
directions to carry into effect the object and intent of said 
Act entitled “An Act to provide for the acquisition of land 
in the District of Columbia for the use of the United 
States”, approved March 1, 1929, and the Acts of June 
6, 1924, c. 270, of April 30, 1926, c. 198, and of July 3, 1930, 
c. 848, May 29, 1930, c. 354, and February 23, 1931, c. 281, 
hereinbefore mentioned. 

6. In the event of the filing of a Declaration of Taking 
pursuant to Section 10 of the Act entitled “An Act to pro¬ 
vide for the acquisition of land in the District of Columbia 
for the use of the United States”, approved March 1, 1929, 
to take such action and pass such orders or judgments as 
may be necessary or proper to vest title to the lands de¬ 
scribed in the Declaration in fee simple absolute in the 
United States of America and the right to just compensa¬ 
tion to the same in the persons entitled thereto; to ascer¬ 
tain and award just compensation for said lands and 

33 establish the same by judgment; to fix the time with¬ 
in which, and the terms upon which, the parties in 

possession of said lands shall be required to surrender pos- 
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session of the same to the petitioner; and to make such 
orders in respect of encumbrances, liens, rents, taxes, 
assessments, insurances, and other charges, if any, as shall 
be just and equitable. 

7. To take such action and issue such writs as may be 
necessary or proper to cause the land described in this 
petition to be condemned and taken by the United States 
and an absolute, indefeasible and unqualified title in fee 
simple therein, free from all liens, encumbrances, servi¬ 
tudes, charges, demands, claims, restrictions and covenants 
whatsoever, to vest in the United States of America; and 
thereupon to pass such orders and judgments and issue 
such writs as may be necessary or proper to put said United 
States in possession of said lands. 

8. To pass such orders and issue such writs as may be 
necessary to prevent the owners of said property from 
changing the character thereof during the pendency of this 
proceeding by alterations or the erection of new structures 
calculated to increase the cost of the acquisition of the same 
to the United States and to enjoin pendente life and per- 
manentlv anv and all such alterations and changes. 

9. To grant such other and further relief as the nature 
of the case may require. 

THE UNITED STATES OF AMERICA 
Bv LESLIE C. GARNETT 
United States Attorney. 

HENRY II. GLASSIE 

Special Assistant to the 

Attorney General , of Counsel. 

34 District of Columbia, to wit: 

I, LESLIE C. GARNETT, United States Atorney in and 
for the District of Columbia, on oath depose and say that 
I have read the foregoing and annexed petition by me sub¬ 
scribed and know the contents thereof, and that the matters 
and things stated therein I verily believe to be true. 

LESLIE C. GARNETT 

United States Attorney. 

Subscribed and sworn to before me this 13" dav of April, 
1936. 

LILLIAN A. TRAMMELL 

(Notarial Seal) Notary Public, D. C. 
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51 Instructions 

i 

Filed February 10,1937 

* * * * * * * * * * 

I ; 

The duty to be performed by the Jury in this case is to 
ascertain and award just compensation for the parcels of 
land, including* buildings thereon, to be taken in this pro¬ 
ceeding for public use. 

Just compensation means compensation which is just not 
only to the individual whose property is taken but to the 
public which is to pay for it and as estimated by the Jury 
should represent the true value, no less and no more, of the 
real property of which the owner of each parcel will be de¬ 
prived by the appropriation of the same to the public use 
bv the United States. 

II. 


Each parcel sought to be condemned is to be appraised at 
its present fair market value with reference to the most val¬ 
uable use or uses to which it could be lawfully put if no pro¬ 
ceedings had been instituted for its condemnation. The 
several parcels are to be appraised as separate properties. 

The present fair market value is to be determined as of 
June 1,1936, the date when said property was taken for pub¬ 
lic use by the filing herein of a Declaration of Taking under 
Section 10 of the Act of March 1, 1929. For any lapse of 
time following such Declaration of Taking said Act of March 
1, 1929, makes provision through the allowance of interest 
on the judgment from the date of the taking. 

Ill 


By fair market value is meant what the property 
52 would sell for in cash, or on terms of reasonable 
credit equivalent to cash, by one who is willing but is 
not obliged to sell, to one who desires but is not obliged to 
buv. 

IV 


The market value of the land is not limited to its value for 
the use or uses to which it is now being applied by the own¬ 
ers thereof or to the value indicated by their present income 
from such property. If the whole or any part of said land, 
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is peculiarly adapted by its location, surroundings, natural 
advantages or intrinsic character, to some particular use or 
uses which gives it a higher market value than it would 
otherwise have, the circumstance or circumstances which 
make up such peculiar adaptability for such particular use 
or uses, shall be considered and the amount awarded as com¬ 
pensation for the land should be based upon its present fair 
market value in view of the most valuable use or uses for 
which it is shown to be adapted. 

By the most valuable use or uses to which the property 
can or may be put, is meant either some existing use, or one 
which the evidence shows is so reasonablv likelv in the near 
future that the availability of the property for that use 
would affect its present market price and would now be 
taken into account by a purchaser under fair market condi¬ 
tions. It does not mean that the Jury should attempt to ap¬ 
praise the present fair market value of the property by its 
adaptability or availability for remote and conjectural fu¬ 
ture uses. 

y 


The Jury are instructed that in determining the compen¬ 
sation for the lands being condemned they shall not 
53 take into consideration anv effect, whether bv en- 
hancement or by diminution, which the purpose or in¬ 
tention of the Government to acquire this property for pub¬ 
lic use may have had upon its value. 

VI 

The sales and sales contracts admitted in evidence should 
be considered by the Jure in so far as such sales or sales 
contracts, looking at the circumstances of each instance, 
may evidence or throw light upon the present fair market 
value of the land to be condemned unaffected bv the Gov- 
eminent’s intention to acquire these properties for the pub¬ 
lic use. 

VII 

The Jury are instructed that the market value of property 
is not affected by the personality of its owner; and that in 
determining the market value of the property to be con¬ 
demned in this proceeding, the property is not to be valued 
in the light of anv association or sentiment which mav make 

O * y 
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it peculiarly desirable to the present owner or owners, but 
solely with regard to the elements which make up its present 
worth in the market. 

VIII. 

The jury are instructed that offers to sell at a stated price 
any of the property included in this proceeding made by the 
owners thereof or by their duly authorized agents are in the 
nature of admissions as to the value of the property and 
should be considered by the jury in determining the pres¬ 
ent fair market value of the same. Anv such offer to sell 
should be taken only against the party or parties on whose 
behalf it was made and cannot be used in determining the 
value of other property or any interest in the same property 
owned by other persons. Any such offer to sell should be 
considered in connection with the evidence, if any, 
54 showing the circumstances under which it was made. 

The jury should take such offers to sell into consid¬ 
eration for the purpose of determining the fair market 
value of the property as of June 1, 1936, and should award 
such fair market value as they find it upon a consideration 
of the entire evidence. 

IX 

The Jury are instructed that they shall not permit them¬ 
selves to become informed in any manner with respect to 
the assessment valuation placed on the property for pur¬ 
poses of taxation. 

X 

Before beginning their deliberations, the Jury should ac¬ 
quaint themselves thoroughly with these written instruc¬ 
tions given them by the Court, which constitute one compre¬ 
hensive whole, and should be so read and considered by 
them. In other words, the instructions are to be applied as 
a whole to the facts of the case, and the jury should consider 
all the instructions together as they relate to the facts. 

XI 

The members of the Jury may separate when not engaged 
in the consideration of their verdict. 

When the Jury, or a majority of them, shall have agreed 
upon and signed their verdict, they shall, through their 
foreman, so notify the Court, and the Court will thereupon 
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pass an order setting a day for the return of the verdict in 
open Court. 

The verdict must be in writing subscribed by the jurors 
not less than three concurring therein, and must set forth 
parcel by parcel, the compensation to be paid for the taking 
of the land to be condemned. A written form to be 

55 used bv the Jurv in returning their verdict will be 

furnished bv the Court. 

•/ 

ALFRED A. WHEAT, 

C. J. 

56 Verdict of Jury 

Filed March 8, 1937 

*■**#**#### 

We, the undersigned members of the jury heretofore se¬ 
lected, impaneled and sworn in the above entitled cause to 
ascertain, appraise and award just compensation for the 
lands to be condemned and taken in this proceeding, having 
viewed the said lands, do now, upon our oaths appraise and 
award the just compensation for said lands as follows: 

Parcel I. 


Original Lot 1 in Square 1120. Said parcel contains, ac¬ 
cording to the plat of the Surveyor of the District of Colum¬ 
bia, 4,160 square feet and appears to be unimproved. 

We appraise the value of the interest of the owners of the 
fee simple of Parcel I to be $2,040— 


(Two thousand forty Dollars). 

Parcel II. 

The East 20 feet of Original Lot 2 in Square 1120. Said 
parcel contains, according to the plat of the Surveyor, 1600 
square feet and appears to be unimproved. Said parcel is 
known for purposes of assessment and taxation as Lot 800 
in Square 1120. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel II to be $600— 


(Six hundred Dollars). 
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57 Parcel III. 

Original Lots 3 and 4 in Square 1120. Said parcel con¬ 
tains, according to the plat of the Surveyor, 9,170 square 
feet and appears to be unimproved. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel III to be $4,500— 

(Forty five hundred Dollars). 

Parcel IV. 

Original Lots 5 and 6 in Square 1120. Said parcel con¬ 
tains, according to the plat of the Surveyor, 11,135.10 square 
feet and appears to be unimproved. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel IV to be $4,350— 


(Forty three hundred fifty Dollars). 

Parcel V. 

Original Lot 7 in Square 1120. Said parcel contains, ac¬ 
cording to the plat of the Surveyor, 4,160 square feet and 
appears to be unimproved. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel V to be $2,500— 


(Twenty five hundred Dollars). 

Parcel VI. 

Original Lots 9 to 12, both inclusive, in Square 1120. Said 
parcel contains, according to the plat of the Surveyor, 
20,305.10 square feet and appears to be unimproved. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel VI to be ; $6,750— 


(Sixty seven hundred fifty Dollars). 
Parcel VII. 


Original Lot 1 in Square 1121. Said parcel con- 
58 tains, according to the plat of the- Surveyor, 4,160 
square feet and appears to be unimproved. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel VII to be $1,740— 


(Seventeen hundred forty Dollars). 
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Parcel VIII. 

Original Lots 3 and 4 in Square 1121. Said parcel con¬ 
tains, according to the plat of the Surveyor, 9,170 square 
feet and appears to be unimproved. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel VIII to be $3,670— 


(Thirty six hundred seventy Dollars). 

Parcel IX. 

Original Lot 8 in Square 1121. Said parcel contains, ac¬ 
cording to the plat of the Surveyor, 5,010 square feet and 
appears to be unimproved. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel IX to be $1,875— 


(Eighteen hundred seventy live Dollars). 

Parcel X. 

Original Lots 11 and 12 in Square 1121. Said parcel con¬ 
tains, according to the plat of the Surveyor, 11,135.10 square 
feet and appears to be unimproved. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel X to be $3,750— 


(Thirty seven hundred fifty Dollars). 

Parcel XI. 

Lots 13 and 14 in William D. Willis and others’ subdivi¬ 
sion of Original Lot 5 in Square 1121 as per plat recorded 
in Liber 74 folio 51 of the Records of the Office of the Sur¬ 
veyors of the District of Columbia. Said parcel con- 
59 tains, according to the plat of the Surveyor, 5,567.24 
square feet and appears to be improved by premises 
Xo. 18 Nineteenth Street Southeast. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel XI to be $2,811— 


(Twenty eight hundred eleven Dollars). 
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Parcel XII. 

Original Lots 1, 2 and 12 in Square 1127. Said parcel 
contains, according to the plat of the Surveyor, 14,737.55 
square feet and appears to be unimproved. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel XII to be $3,400— 


(Thirty four hundred Dollars). 

Parcel XIII. 

Original Lot 3 in Square 1127. Said parcel contains, ac¬ 
cording to the plat of the Surveyor, 5,010 square feet and 
appears to be unimproved. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel XIII to be $1,440— 


(Fourteen hundred forty Dollars). 

Parcel XIV. 

Original Lot 4 in Square 1127. Said parcel contains, ac¬ 
cording to the plat of the Surveyor, 4,160 square feet and 
appears to be unimproved. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel XIV to be $1,640— 


(Sixteen hundred forty Dollars). 

Parcel XV. 

Original Lot 5 in Square 1127. Said parcel contains, ac¬ 
cording to the plat of the Surveyor, 5,567.55 square feet and 
appears to be unimproved. 

60 We appraise the value of the interest of the owner 
of the fee simple of Parcel XV to be $1,620— 


(Sixteen hundred twenty Dollars). 

Parcel XVI. 

Original Lot 7 in Square 1127. Said parcel contains, ac¬ 
cording to the plat of the Surveyor, 4,160 square feet and 
appears to be unimproved. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel XVI to be $1,565— 


(Fifteen hundred sixty live Dollars). 
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Parcel XVII. 

Described in three parts as follows: 

1. All of Original Lot 9 in Square 1127 except the portion 
of said lot condemned and taken in District Court Proceed¬ 
ings No. 2255 in the Supreme Court of the District of Co¬ 
lumbia, such portion condemned and taken as aforesaid be¬ 
ing described as follows: Beginning for the same at the 
northeast corner of said lot, thence west on A Street 11.83 
feet; thence in a southeasterly direction 23 feet to a point on 
the east line of said lot 19.73 feet from the beginning; thence 
north 19.73 feet on said east line to the beginning; said part 
not condemned as aforesaid being known for taxation pur¬ 
poses as Lot 801 in Square 1127. 

2. Part of Original Lot 10 in Square 1127, beginning for 
the same at the southwest corner of said lot and running 
thence north on the west line of said lot toward A Street 
60.27 feet; thence in a southeasterly direction 70.28 feet to 
a point in the south line of said lot 15.86 feet from the south¬ 
east corner thereof; thence west 36.14 feet to the beginning; 
being known for taxation purposes as Lot 803 in Square 
1127. 

3. All of Original Lot 11 in Square 1127 except the por¬ 
tion thereof condemned and taken in District Court Proceed¬ 
ings No. 2255 in the Supreme Court of the District of Co¬ 
lumbia, such portion condemned and taken as aforesaid be¬ 
ing described as follows: Beginning for the same at the 

northeast corner of said lot, thence south on Twenty-first 

* » 

Street 26.45 feet; thence in a northwesterly direction 
30.84 feet to a point in the north line of said lot 15.86 
feet west from the northeast corner of said lot; thence 
61 east on said north line 15.86 feet to said northeast 
corner and the place of beginning. Said part not 
condemned as aforesaid being known for taxation purposes 
as Lot 805 in Square 1127. 

Said Parcel XVII described in three parts as aforesaid 
contains in all, according to the plat of the Surveyor, 11,339 
square feet and appears to be unimproved. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel XVII to be $1,425— 


(Fourteen hundred twenty five Dollars). 


HELEN O. WILLIS VS. UNITED STATES OF AMERICA 





Parcel XVIII. 

Original Lots 1 to 5, both inclusive, and Original Lots 9 
to 12, both inclusive, in Square 1128. Said parcel contains, 
according to the plat of the Surveyor, 44,212.65 square feet 
and appears to be unimproved. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel XVIII to be $13,150— 


(Thirteen thousand one hundred fifty Dollars). 

Parcel XIX. 

Original Lots 6, 7 and 8 in Square 1128. Said parcel con¬ 
tains, according to the plat of the Surveyor, 14,737.55 square 
feet and appears to be unimproved. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel XIX to be $4,275 


(Forty two hundred seventy five Dollars). 

Parcel XX. ' 

Part of Original Lot 1 in Square 1140 described as fol¬ 
lows : Beginning for the same at the southeast corner of 
said lot and running thence west along the north line of A 
Street 52 feet to the west line of said lot; thence north along 
said west line 80 feet to the northwest corner of said lot; 
thence east along the north line of said lot 17.63 feet to the 
westerly line of the land condemned and taken by proceed¬ 
ings in District Court Cause No. 1386 in the Supreme Court 
of the District of Columbia; thence south 23° 15' east 87.07 
feet along the westerly line the land so condemned and 
taken to the place of beginning. 

62 According to the plat of the Surveyor for said Dis¬ 
trict said parcel contains, 2,785.20 square feet and 
appears to be unimproved. Said parcel is designated for 
purposes of assessment and taxation as Lot 801 in Square 
1140. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel XX to be $300— 


(Three hundred Dollars). 
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In Witness Whereof we have hereunto set our hands and 
seals this 4th dav of March, 1937. 

JOHN P. EVANS (SEAL) 

GEORGE N. EVERETT (SEAL) 
W. E. STOGKETT, JR. (SEAL) 
Wm. P. KINSLOW (SEAL) 
RUFUS S. LUSK (SEAL) 


Objections and Exceptions of Helen 0. Willis to 

or Award , do. 


Verdict 


Filed March 27, 1937 


********** 

Comes now Helen O. Willis, as owner of Parcel XI (Lots 
13 and 14, Square 1121) taken in these proceedings, and 
objects and excepts to verdict or award filed herein March 8, 
1937 in so far as the same purports to appraise and report 
the value of said parcel. As grounds of objection and 
exception, this objectant and exceptant says: 

1. Said appraisement is inadequate, unjust and unreason¬ 
able. 

2. It is not supported by, but contrary to, the evidence in 
the case. 

3. It discloses such a plain oversight or abuse of 
63 discretion on the part of the jury as to leave no room 
for the Court in the exercise of a sound judicial dis¬ 
cretion to do otherwise than to set the same aside. 

4. The Court itself committed numerous errors in the 
course of the trial, tending to seriously confuse the jury, 
including express admission in evidence of tax assessment 
valuation of a Parcel concerned in the proceeding, also ad¬ 
mission in evidence of compromise offers and agreements 
with reference to other Parcels, and refusing, at the times 
of the last-named improper admissions, to instruct the jury 
that such offers and agreements could only be considered 
as against the parties making the same, thus allowing such 
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improper matter to sink into the minds of the jury as 
against all Parcels. 


GEO. E. SULLIVAN 
MAX MILLER 
Attorney for Helen 0. Willis, 
Objectant and Exceptant . 


Copy of above Objections and Exceptions, and of Memo¬ 
randum annexed, acknowledged this 27th dav of March, 
1937. 

HENRY II. GLASSIE, 

Atty. for Petitioner. 


Objections & exceptions overruled April 26/37 


A. A.W. 

C.J. 


64 Order Overruling Objections and Exceptions to 
Verdict and Aivard for Parcel XI 

Filed April 28, 1937 

# * * * * * • • • 

This cause came on to be heard upon the verdict of the 
jury returned herein on the 8th day of March, 1937, contain¬ 
ing, among others, an award of $2,811.00 as just compensa¬ 
tion for Parcel XI in this proceeding and upon the objec¬ 
tions and exceptions to said verdict and award filed herein 
on March 27, 1937, by Helen 0. Willis, as was argued by 
counsel for the respective parties and considered by the 
court; 

Whereupon, It Is this 28th day of April, 1937, Adjudged 
and Ordered that said objections and exceptions of said 
Helen 0. Willis to said verdict and award be and the same 
are herebv overruled; 

And It Is Further Adjudged and Ordered that said award 
for said Parcel XI in said verdict contained be and the same 
is herebv finallv ratified and confirmed; 

And it appearing to the court that on the 1st day of June, 
1936, petitioner filed a Declaration of Taking in this cause 
in respect, among others, of said Parcel XI, under Sec. 10 of 
the Act of March 1, 1929, c. 416 (45 Stat. 1415) and did on 
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the same day deposit in the Registry of the Court to the use 
of the persons entitled thereto the compensation for said 
Parcel XI as stated in said Declaration, namely, the sum 
of $2,092.00, whereby the title to said parcel became and 
was vested in the United States in fee simple absolute on 
the said 1st day of June, 1936; 

Whereupon, it is this 28th day of April, 1937, by the 
court 

Adjudged and Considered that the parties own- 

65 ing Parcel XI and entitled to the sum awarded by 
said verdict as just compensation for the same have 

judgment against the United States for the amount of said 
award, $2,811.00, less the amount deposited as the estimated 
compensation with the Declaration of Taking, that is, the 
sum, of $2,092.00, that is to say, the sum of $719.00 with in¬ 
terest thereon at the rate of 6 per centum per annum from 
the date of the filing of the Declaration of Taking, June 1, 
1936, until the date of payment; 

And It Is Further Adjudged and Considered that said 
Parcel XI be and the same is hereby, condemned for and 
to the United States and the title to the same declared to 
have vested in the United States of America on the 1st dav 
of June, 1936, in absolute fee simple forever, free, clear and 
discharged from all liens, encumbrances, servitudes, 
charges, claims, restrictions and covenants whatsoever. 

And It Is Further Ordered that the petitioner, or any 
party in interest, shall have a reference as of course to the 
Auditor of this court to ascertain what, if any, encum¬ 
brances, liens, taxes, or assessments exist in respect of said 
parcel and who is entitled to receive, and in what amounts, 
the money so warded as just compensation. 

ALFRED A. WHEAT, 
Chief Justice. 

And the said exceptant, Helen O. Willis, party defendant 
hereto, notes in open court an exception to the action of the 
court in overruling her objections and exceptions in respect 
of said Parcel XI and in confirming said award and render¬ 
ing judgment thereon; and said party defendant in open 
court notes an appeal from said judgment to the 

66 United States Court of Appeals for the District of 
Columbia and prays that the court fix the penalty 
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of her bond for costs on appeal in the sum of $100.00, or, 
in lieu thereof, a cash deposit in the sum of $50.00, which is 
accordingly done. 

ALFRED A. WHEAT, 
Chief Justice. 


Memoranda 

MAY 20, 1937 

$50 deposited by Geo. E. Sullivan for costs on appeal. 
Time to file Hill of Exceptions extended from day to day 
to and including June 17, 1937. 


JUNE 17, 1937 

Bill of Exceptions as to Parcel XI filed and date for 
settlement set for July 15, 1937. 


.JULY 15, 1937 

Proposed Bill of Exceptions of Helen 0. Willis sub¬ 
mitted. 


* 


Assignments of Error 
Filed Nov. 8, 1937 


*: 


« 


Appellant Helen O. Willis hereby assigns the following as 
errors. 

1. In confirming, and entering judgment upon, the ver¬ 
dict or apprisement as to Parcel XI (Lots 13 and 14, 
(i7 Square 1121). 

2. In overruling items 1, 2, and 3, respectively, of 
the objections and exceptions filed by appellant to said ver¬ 
dict. 

3. In refusing to hold that said verdict is plainly unjust 
and inadequate, and so contrary to the evidence as to be con¬ 
fiscatory. 


4. In not recognizing that said verdict could not be con¬ 
firmed in the exercise of a sound judicial discretion, render¬ 
ing a confirmation thereof an abuse of discretion. 

MAX MILLER 


GEO. E. SULLIVAN 
Attorneys for Appellant , 
Helen 6. Willis. 
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M emorandu >n 

AUGUST 18, 1937. 

Time to file transcript of record in United States Court 
of Appeals for the District of Columbia extended from time 
to time to and including’ November 8, 1937. 


08 Designation of Record on Appeal bp IIclot 0. Willis 

Filed June 7 1937 


* 




* 


* 


* 


The (dork will please prepare a transcript of record on 
the pending appeal of Helen (). Willis in the above case, to 
include the following: 

1. Bill and Exhibits. 

2. Instructions of Court to Jury filed Feb. 10, 1937. 

3. Verdict of Jure filed March 8, 1937. 

4. Objections and exceptions as to Parcel 11 filed March 
27, 1937.’ 

5. Order and judgment of April 28, 1937, overruling said 
objections and exceptions, with exception thereto noted, 
and confirming verdict as to Parcel 11; appeal noted by 
Helen O. Willis, and undertaking fixed at $100 or cash de¬ 


posit of $50. 

6. Memo, of cash deposit of $50 by Helen O. Willis, May 
20, 1937, to perfect her appeal. 

7. Memo, of order of May 20, 1937 extending to and in¬ 
cluding June 10, 1937 time for filing draft of bill of excep¬ 


tions by Helen O. Wallis as to Parcel 11. 

8. Memo, of dates of filing, submission, and settlement 
or approval of bill of exceptions as to Parcel 11. 

9. Assignment of Errors as to Parcel 11. 

10. This designation. 


MAX MILLER 
GEO. E. SULLIVAN 


Att orneijs for apprllanf, 
Helen 0. Willis. 


Copv of 
1937. ‘ 


foregoing acknowledged this 7th dav of June, 

H. H. GLASSIE 

AUnnirfi for United States of 
America. 
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69 Memorandum. 

NOVEMBER 8, 1937 

Bill of Exceptions signed and made part of record. 

70 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, (diaries E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 69, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed a copy of which is made 
part of this transcript in cause No. 2411 entitled In the 
Matter of the acquisition of all privately owned land in 
Squares 1120, 1121,1127 and 1128, &c., District Court Docket 
No. 2411, as the same remains upon the files and of record 
in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 8th day of November, 1937. 

C. E. STEWART, 

Clerk. 

71 In the District Court of the United States for 

the District of Columbia 

Dist. Court Case No. 2411. 


In the Matter of the Acquisition of Privately Owned Land 

in Squares 1120, 1121, etc. 


Bill of Exceptions on Appeal by Helen 0. Willis Respecting 
Parcel XI ( Lots 13 and 14, Square 1121). 

Be It Remembered that the condemnation proceeding 
embracing Parcels I to XX, inclusive, constituting all pri¬ 
vately owned land in Square 1120, Square 1121, Square 
1127, Square 1128 and Lot 801 in Square 1140, came on to 
be heard as to all parcels before Mr. Chief Justice Wheat 
and a jury on January 5, 1937, in the course of which trial 
the following proceedings were had; 
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The United States adduced evidence of the accuracy of 
the locations, designations, and computations on the plats 
annexed to the petition tiled in the case. 

Helen O. Willis, who owned Parcel XI when said petition 
was filed, adduced the following evidence: 

(1) Harry E. Gladman testified that he had been engaged 
in the real estate business in the District of Columbia since 
1901, and specialized in East Washington, and was famil¬ 
iar with present fair market values in the Eastern Section 
of the City; that he had been familiar with Lots 13 and 14, 
Square 1121, for ten or twelve years; that he identified 
photograph shown him as being a true representation of 
premises No. 18 19th Street S. E. (located on the south por¬ 
tion of said Lot 14) and showing the condition of those im¬ 
provements on June 1, 1936: (Said photograph was re¬ 
ceived in evidence as “Willis Exhibit Xo. 1”, and in lieu 
of being annexed to this bill of exceptions will be produced 
before the Court of Appeals, counsel stipulating that said 
photograph and all plats made exhibits in the trial 
72 of this proceeding may be exhibited at the hearing 
in the Court of Appeals); that the north and unim¬ 
proved portion of Lot 14 is about 16 feet wide with a depth 
of 103 feet; that the fair market value of these two Lots and 
said improvements, as of June 1, 1935, was, in witness’ 
opinion, $6,000, of which $3,500 represented the land value, 
and $2,500 the enhancement by reason of such improve¬ 
ments, which include existing sewer, water, gas and elec¬ 
tricity connected with the premises; and that the $3,500 rep¬ 
resenting land value is made up on the basis of a valuation 
of $2,000 for all of Lot 14 together with the portion of 
Lot 13 to the east thereof (all in one ownership) so as to 
give a total depth to all of Lot 14, as so supplemented, of 
103 feet, and on the basis of a valuation of $1,500 for the 
remainder of Lot 13 having a frontage or width of between 
30 and 31 feet by a depth of 72 feet: the value of the portion 
of Lot 14 to the north of the house was $1,000, the value of 
the portion containing the house carried through Lot 13 to 
a depth of 103 feet was another $1,000 without the house, 
or $3,500 including the house, and that the value of the re¬ 
maining land in Lot 13 to the south was $1,500, sub-divided 
into two lots of equal frontage worth $750 each; (The state¬ 
ment was made to the Court and jury, and acquiesced in 
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bv the counsel, that said house had been demolished bv the 
Government, after the taking- by the Government on June 
1, 1936 and before any viewing by the jury). Under cross- 
examination, the witness further testified that he went into 
the house and inspected it a couple of times, about a month 
or so before it was torn down; that he did so for the purpose 
of testifying in this case; that the house was occupied, and 
had two rooms, a dining room and kitchen, on the 
73 first or basement floor which was brick, and two 
rooms on the floor above, and another two rooms and 
also a bath on the top floor; and that he found the house 
to be in a fairly good state of preservation, though he can¬ 
not tell how old it was. 


(2) Clarence K. Small testified that he had been engaged 
in the building business in Washington, D. C. since 1914; 
that some time near June 1, 1936 lie made a complete exam¬ 
ination of premises 18 19th Street Southeast for the pur¬ 
pose of forming an opinion as to the sound value of that 
building; that the house was 28 by 17, and 28 feet high, 
or 14,112 cubic feet in the entire building, which would cost 
28 cents a cubic foot in construction, or $3,951.36, less a de¬ 
preciation of 4-0 c /r $1,580.54, making its sound value at the 
time of witness’ examination $2370.82; that there were two 
rooms on each of three floors; that there was also a bath, 
bath tub and basin lavatory on the top floor; that the floor 
below, or first floor proper, had a gas stove for cooking pur¬ 
poses; and that the basement floor had a gas range and a 
sink. Under cross-examination, the witness further testi¬ 


fied that he did not know how old the house was, but arrived 
at his depreciation by considering the condition of the build¬ 
ing and his own experience with all kinds of property; and 
that in the last 18 months witness had built 50 or 60 four- 


family apartment houses in Anacostia. 

Thereupon the United States called as a witness in re¬ 
spect of all the properties involved in said condemnation 
proceeding, J. Leslie Watson who testified in substance 
as follows: That he has been engaged in the real estate 
business in the District of Columbia for the past thirty 
years and is familiar with real estate values here; that he 
had examined all of the properties included in the condem¬ 
nation proceeding and designated as Parcels I to XX, 
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74 said properties constituting all of Square 1120, ex¬ 
cept two lots, all of Square 1121 except five lots, all of 

Square 1127 except three lots, and all of Square 1128, and 
also Lot 801 in Square 1140, and was familiar with the 
circumstances affecting their market value; that the most 
advantageous use for all these properties was for row 
house development; that the existing subdivision of Lots 
13 and 14 (Parcel XI) was not an economical and conve¬ 
nient subdivision, there being a lot of waste ground in the 
rear; that taking Lots 13 and 14 as vacant ground in the 
ownership of one person and therefore susceptible of re¬ 
subdivision, the present fair market value of the property 
as of June 1, 1936, in its existing state and condition, was, 
in witness’s opinion, approximately 28c per square foot 
or $1,550.00 in round numbers; that these lots are extremely 
high, off of grade, and would require quite a considerable 
amount of cutting; that they have sewer and water in, but 
no sidewalk or curb; that the best use of Parcel XI was the 
same as that of the other properties; that witness had not 
seen the house formerly standing on the south part of Lot 
143, but assuming, as given in evidence by the owner, that 
the house shown on the owner's photograph had stood on 
June 1, 1936, on the south part of Lot 14 as shown by the 
plat, it was not possible, in the witness’s opinion, to develop 
Parcel XI as witness had contemplated its development; 
that a house could be built on the north side and one on the 
south side of the old building as a physical matter but as 
a real estate operation the property could not, in witness’s 
opinion, be developed as he had contemplated its develop¬ 
ment; that such was the witness's opinion, although some* 
body else might have a different opinion and somebodv 
might develop it and make it pay; that it would be possible 
to develop Parcel XI as witness had contemplated provided 
sufficient room existed between the north wall of that 

75 house when standing and the north line of Lot 14 for 
a house seventeen feet wide. 

On cross examination witness stated that he valued the 
lots as wholly unimproved with the exception of water, 
sewer and street facilities; that the highest point of the 
property was about twelve feet above the grade of the 
street; that witness had figured cutting down to about a 
three foot terrace; that in witness’s estimate about 1800 
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two-storv and basement frame house, the basement being 
brick; that the house was so situated as to interfere with 
the best subdivision of the land; that the lot to the south of 
the house was 30.91 feet, which is not wide enough for two 
small houses, and the lot to the north of the house was only 
about 16 feet wide; that with that house on the lot the re¬ 
maining land could not be used to the best advantage; that 
witness therefore does not think that the house added to 
the value of the lots to the extent that it would have, had 
it been placed in such a way as not to interfere with the 
subdivision or utilization of the remaining lot and for that 
reason witness valued the lots at 32Vic per square foot or 
$1,809.45; that the lot is very much above grade; probably 
ten feet. Shown the photograph of the house given in evi¬ 
dence by the owner, witness testified that he recalled having 
seen the house on the lot; that it was not the character 
of development that would be suitable in the development 
that would ultimately take place in the neighborhood and 

that a house of that character right in the midst of the de- 

; 

velopment would depreciate to some extent the value of 
the houses immediately adjacent to it; that it is not suit¬ 
able; it is an old house of a character that was built 
77 thirtv or fortv vears ago. 


On cross examination the witness testified that ho 
had known Parcel XT bv sight for a number of vears, the 
house on it being the only house in that immediate section; 
that he had never been in the house; that the house was 
there when he first went out to make an inspection of the 
property, before he was retained by the Government, at 
their request; that the most desirable use of this property 
would be for row house construction; that the minimum 
frontage that would attract a builder of row houses would 
be about 17 feet for each house; that for the purpose of 
beginning construction, six, eight or ten houses would be 
enough but that the total number would depend upon the 
resources of the builder; that there are quite a: few row 
houses in the northeast section that are not over 15 feet 
wide but not of a recent type of construction, which is a 
box house having a hall with a kitchen back of it and a liv¬ 
ing room with a dining room back of it, for which type of 
construction a width of 15 feet is not advantageous; that 
you could put a house on the 16 feet front of Lot 14 north 
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cubic vards of earth would have to be removed at 35c a 
cubic yard, or about $600; that witness would not attempt 
to build individual houses on this parcel because of the 
existing* grade; that a single house could be built on the 
north of the old house if that ground were brought down 
to a three foot terrace grade, but it would not be saleable; 
that the neighborhood would not justify a detached home; 
that with the combination of Lots 13 and 14 together vou 
could build row houses on them if those lots were brought 
down to the proper level; that in arriving at his $1550 fig¬ 
ure for the land in Parcel XI, witness treated the cost of 
grading to the approximately $000, and that if these lots 
were not off grade and this excavation not required, he 
would add $000 to the figure stated by him; that from the 
photograph in evidence witness would say that the house 
on Lot 14 was worth $1,500 to $2,000, just from the picture, 
and if witness' valuation of the ground on which the house 
was located was, say $1,000 and the house was worth $2,000, 
witness would say that such ground with the house on it 
was worth $3000. 


The United States also produced as a witness Lee Albert 
Pearson, who testified that he had been a tenant of prem¬ 
ises IS 19th Street Southeast from about November 1, 1932 
to about October 1936; that it was his family residence, and 
witness was also in the taxicab, used cars and repairing- 
business; that his rent was originally $50. a month, but for 
not more than one or two months; it was reduced immedi¬ 
ately to $25. a month under arrangements by which 
76 he was to keep the premises up; that the rent was 
later reduced to $22.50 a month; and that it was in 
livable condition, or in rental condition, though witness 
would not want to sav it was in real good condition. 

The United States then adduced as a witness E. Catesby 
Rowzee who testified in substance as follows: That he has 
been engaged in the real estate business in the District of 
Columbia since 1900 and is acquainted with real estate 
values here: that he had examined all the properties in¬ 
cluded in the condemnation with a view to testifying to 
their present market value; that the best use of these prop- 

. erties is for small row houses for which there it alwavs a 

% 

fair demand: that Lots 13 and 14 (Parcel XI) as now sub¬ 
divided are irregular in shape; that there was on Lot 14 a 
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of the old house; that it would not be as desirable as 17 feet; 
asked why he had failed in his valuation of $1809.45 to give 
a value to the house, witness answered: 

“That was passed over in error, I think. The question 
came up before I realized that I had not given any value to 
the house. That was an omission at the time. 


“By the court: 

“Q. Do vou wish to correct it in any wav? A. I do. 

“Q. Go ahead. A. I don’t know that I am qualified to 
give the absolute value of the house, not having been in it; 
but having heard a description of it. But it is certain that 
the location of the house on the particular parcel of ground, 
detracted to some extent from the value of the ground, be¬ 
cause it could not be utilized as well as the ground itself if 
there were no house there. I place an added value on the 
land of $1,000 for the house, making a total of $2,809.45. 


78 “By Mr. Sullivan: 

“O. Without being familiar with the present sound value 
of the house? A. 1 stated that. It is an estimated value, 
based upon appearance”. 


Witness added that, if there were adjoining other lands to 
the north sufficient to put a row of houses, utilizing the 
north portion of Lot 14, and if the land to the south of Lot 
14 was joined with other land to enable a row house de¬ 
velopment there, witness would add 2 1 /*>c per square foot 
to the value of the land in Parcel XI. 

The foregoing is all of the evidence necessary to be stated 
for the consideration and disposition of the errors assigned 
on the pending appeal respecting Parcel XI. 

WHEREFORE, for the purpose of hearing the pending 
appeal of Helen O. Willis respecting Parcel XI, the above 
bill of exceptions has been prepared, and is, accordingly, 
for that purpose, signed by the Court as complete and prop¬ 
erly prepared, this 8th day of November, 1937. 

By the Court: 

ALFRED A WHEAT 
Chief Justice. 
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79 Iii the United States Court of Appeals for the 

District of Columbia. 

No. 7068. 

Helen O. Willis, 
v. 

United States of America. 


Stipulation for Omitting Parts in Printing Record. * 

It is hereby stipulated by and between counsel for the re¬ 
spective parties, that the following parts may be omitted in 
the printing of the record: 

1. Descriptive matter on pages 9 to 15 inclusive of the 
transcript relating to Parcels I to X inclusive, commencing 
with “According" in line 16, page 9. 

2. Descriptive matter on pages 1(5 to 26 inclusive of the 
transcript relating to Parcels XII to XX inclusive. 

3. Paragraph XIV of original petition, commencing on 
line 4, page 26, to and including line 6, page 31, of tran¬ 
script. 

4. Exhibits A (pp. 35-36), B (pp. 37-39), C (p. 40), D 
(pp. 41-2), E (pp. 43-44), F (pp. 45-47), G (p. 48), and IT 
(p. 49), to original petition. Exhibit I ( p. 50 ) not to be 
o m it ted. 

5. All reference to refused instructions requested for 
owners represented by James C. Wilkes (pp. 55-56), to be 
omitted. 

GEO. E. SULLIVAN 
Attorney for Appellant. 

HENRY H. GLASSIE 
Attorney for Appellee. 

80 Endorsed on Back: No. 7068. Helen 0. Willis v. 

United States of America. Stipulation for Omitting 
Parts in Printing Record. United States Court of Appeals 
for the District of Columbia Filed Nov 23 1937 Moncure 
Burke, (Jerk Geo. E. Sullivan, Attorney for'Appellant. 
Henry II. Glassie, Alex. H. Bell Jr., Attorneys for Appel¬ 
lees. 


Endorsed on ('over: No. 7068. Helen O. Willis, Appel¬ 
lant, vs. United States of America. United States Court of 
Appeals for the District of Columbia Filed Nov 8—1937 
Moncure Burke, Clerk 
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OCTOBER TERM, 1937 


No. 7068 


Helen 0. Willis, Appellant, 

vs. 

United States of America, Appellee. 


BRIEF FOR APPELLANT 


I. 

STATEMENT OF THE CASE 

This is an appeal from a final judgment of the Dis¬ 
trict Court of the United States for the District of 
Columbia entered April 2S, 1937 (Rec. 27), in a con¬ 
demnation proceeding instituted April 13,1936 (Rec. 
1), by the United States of America for the acquisi¬ 
tion of certain privately owned land in the District of 
Columbia. This appeal is by one of the landowners, 
Helen 0. Willis, and relates wholly to the award for 
Parcel XI, comprising Lots 13 and 14, Square 1121, 
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containing an aggregate of 5567.24 square feet, and 
improved by dwelling Xo. 18 19th Street S. E., all 
of which appellant owned at the time of the institu¬ 
tion of the proceeding. 

Appellant produced a real estate expert, Harry 
E. Gladman, who testified to a total value of $6,000 
for the Parcel—S3.500 for the land, and $2,500 for 
the improvements (Rec. 32). She also produced a 
building expert, Clarence H. Small, who testified that 
the reproduction cost of the dwelling would be 
$3,951.36 (28 cents a cubic foot, 14,112 cubic feet), 
and that it had a present sound value of $2,370.82 
(Rec. 33). Both of these witnesses made complete 
examinations of the building, inside and out. and 
formed their opinions with such knowledge (Rec. 32- 
33). 

Appellee produced a real estate expert, J. Leslie 
Watson, who testified to a land value of $1,550 for 
the Parcel (Rec. 34), and added that he had never 
made an examination of the building, either inside 
or out, but had seen the photograph thereof put in 
evidence by appellant, and “would say that the house 
on Lot 14 was w’orth $1,500 to $2,000, just from the 
picture/’ which should be added to the land value 
(Rec. 35). Accordingly, his total valuation was be¬ 
tween $3,050 and $3,550. Appellee produced a fur¬ 
ther real estate expert, E. Catesby Rowzee, who tes¬ 
tified to a land value of S1.S09.45 (Rec. 36), and add¬ 
ed that, without being familiar with the present 
sound value of the building, he would place “an added 
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value on the land of SI,000 for the house, making a 
total of S2.S09.45” (Rec. 37). The jury, which never 
had an opportunity to view the building, because the 
Government tore down the building before the jury's 
view (Rec. 33), made a total award for the Parcel of 
only S2.S11 (Rec. 22), thereby evidently accepting, 
in determining the value of the building, the lowest 
of the two figures given, or guessed at. by two Gov¬ 
ernment experts who were, concededly, as blind about 
the matter as the jury itself. 

Appellant filed objections and exceptions to said 
award, because inadequate, unjust and unreasonable, 
and not supported by, but contrary to, the evidence, 
and because disclosing such a plain oversight or abuse 
of discretion on the part of the jury as to leave no 
room for the Court below, in the exercise of a sound 
judicial discretion, to do otherwise than to set the 
award aside (Rec. 26). 

These objections and exceptions were overruled by 
the Court below, and judgment was entered confirm¬ 
ing said award (Rec. 27), from which judgment 
appellant has taken and perfected her appeal (Rec. 
28-29). 

II. 

ASSIGNMENTS OF ERROR 

Appellant assigns the following as errors of the 
Court below: 

1. In confirming, and entering judgment upon, 
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the verdict or appraisement as to Parcel XI 
(Lots 13 and 14, Square 1121). 

2. In overruling items 1, 2, and 3, respectively, 
of the objections and exceptions filed by appel¬ 
lant to said verdict. 

3. In refusing to hold that said verdict is plainly 
unjust and inadequate, and so contrary to the 
evidence as to be confiscatory (Rec. 29). 

III. 

ARGUMENT 

Under the Act of Congress of March 1, 1929, 45 
Stat. 1419, c. 416, sec. 16 (section llOe, title 25, D. 
C. Code, 1929), the Court below was empowered to 
set aside a condemnation award when “inadeouate. 
or otherwise unreasonable or unjust. 7 '’ A duty was 
imposed upon the Court below, in the exercise of 
such power, as was held by this Honorable Court in 
Branson v. Reich elderfer, 62 App. D. C. 129. In that 
case, the jury assumed that it could de-value the im¬ 
provements just as it saw fit, regardless of the uncon¬ 
troverted showing in the record, and the same trial 
Justice, who presided in the case at bar, refused in 
that case to give the property owner any relief. This 
Honorable Court, however, gave relief, saying: 

“In the present case there is such a discrep¬ 
ancy between the value of the land, including 
improvements, as fixed by the jury on the one 
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hand, and the testimony of the witnesses for 
both the District and the property owner on 
the other, as to convince us that the appraise¬ 
ment is unjust and unreasonable.” 

i 

This decision was in accord with Potomac Electric 
Power Co. v. Public Utilities Commission, 51 App. 
D. C. 77, 78, where this Honorable Court had pre¬ 
viously said: 

“But where, as here, the decision is chal¬ 
lenged on the ground that it is based upon a 
mistake of law, or that it is wholly unsupport¬ 
ed by evidence, or is so clearly contrary to the 
weight of the evidence as to amount to an arbi¬ 
trary exercise of power, it is the duty of the 
Court, under the rule announced by the Su¬ 
preme Court, to exercise ‘its own independent 
judgment as to both law and facts’ so far as 
it is necessary to determine the question in 
issue.” 

The Supreme Court of the United States has held 
that ‘‘Plain mistake on the part of the appraisers” 
justifies and requires judicial relief. Shoemaker v. 
United States, 147 U. S. 282, 305. It has also held 
that “Grave error of fact indicating plain partiality” 
likewise justifies and requires judicial relief. Colum¬ 
bia Heights Realty Co. v. Rudolph, 217 U. S. 547,560. 

In the case at bar, the Court below declined to in¬ 
terfere with the jury’s arbitrary acceptance of a mere 
guess or speculation by a person who admitted his 
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lack of acquaintance with the present sound value 
of the building, and who admitted that the sound 
value should be added to the land value given by him 
(Rec. 35). Since the Government saw fit to tear 
down the building before either the jury or its own 
experts could see it and examine into its sound value, 
the jury evidently thought that the realm of guessing 
or speculation became substituted for the law of evi¬ 
dence. As lavmen. thev might easilv be led astrav 
in this connection. Their partiality and prejudice, 
however, in accepting the lowest guess of the Govern¬ 
ment guessers, is obviously reprehensible. The Court 
below had a olain dutv to give relief against such an 
obvious miscarriage of justice. 

CONCLUSION 

For the foregoing reasons, it is earnestly submit¬ 
ted that the judgment below should be reversed in 
so far as Parcel XI is concerned, with directions to 
set aside the jury's award as to said Parcel, and grant 
a new trial with respect thereto. 

Respectfully submitted, 

George E. Sullivan- 
Max Miller 

Attorneys for Appellant. 
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In the United States Court of Appeals 
for the District of Columbia 


No. 7068 

Helen 0. Willis, appellant 

v. 

United States of America, appellee 


ON APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE UNITED STATES 


QUESTION PRESENTED 

Whether an appellate court will, in the absence 
of any attempt to preserve the question for review, 
reverse the order of a trial court refusing to set 
aside an award made by a jury in condemnation 
proceedings on the ground that the jury did not 
add to the value of the land the sound value, or 
structural cost, of a building located thereon—even 
though the building was not a suitable improve¬ 
ment to the land. 

STATEMENT OF THE CASE 

This is an appeal from a judgment in a con¬ 
demnation proceeding brought by the United 

(i) 



2 


States in the District Court for the District of 
Columbia for the condemnation of all privately 
owned land in Squares 1120, 1121, 1127, and 1128 
and Lot 801 in Square 1140 in the City of Wash¬ 
ington for park purposes (R. 1-14). On June 1, 
1936, a declaration of taking was filed (R. 27) and 
the United States deposited in the registry of the 
court $2,092.00 as compensation for Parcel XI in 
Square 1121, which was owned by appellant, and 
is the property involved in this appeal. 

All of the land in the foregoing squares was 
vacant except a portion of the parcel owned by ap¬ 
pellant. That parcel had corresponded with origi¬ 
nal Lot 5 in Square 1121, which had been subdivided 
into two lots, 13 and 14. On the southern portion 
of Lot 14 there had been erected a small dwelling 
house, No. 18 Nineteenth Street S.E., having a 
frontage of sixteen feet. The location of the 
house on the southern portion of Lot 14 separated 
the northern portion of that lot from Lot 13. (See 
plat, R. 15.) 

The cause came on for trial before the District 
Court on January 5, 1937 (R. 31). Appellant pro¬ 
duced two witnesses, one of whom testified to a total 
value of $6,000.00 for the parcel—$3,500.00 for the 
land and $2,500.00 for the improvements (R. 32- 
33). Appellant’s other witness, a builder, ex¬ 
pressed no opinion as to the value of the land, but 
as to the house located thereon, he testified that 
there were 14,112 cubic feet in the building, which 
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would cost 28 cents per cubic foot in construction, 
or $3,951.36, less a depreciation of 40%, making a 
present sound value of $2,370.32 (R. 33). 

The United States called two real estate dealers 
with respect to all the properties involved in the 
proceeding. Both of them testified that the most 
advantageous use of all the lands, including appel¬ 
lant 's, was for small row house development, and 
that the existing subdivision was not an economi¬ 
cal and convenient subdivision for that purpose 
(R. 34—37). The Government’s first witness placed 
the fair market value of Lots 13 and 14 at 28 cents 
per square foot, or $1,550.00, considering such lots 
as vacant ground. The lots were extremely high, 
off-grade, and would require a considerable amount 
of cutting and grading. He said that a house 
could be built on the north side of the old house as 


a physical matter, but that it would not be saleable 
and that the neighborhood would not justify a de¬ 
tached home. In his opinion, appellant’s house 
was worth from $1,500.00 to $2,000.00 which should 
be added to the land value (R. 33-35). 

The Government's second witness pointed out 


that Lots 13 and 14, as subdivided, 


were irregular 


in shape (R. 15) and that appellant's house was so 
situated as to interfere with the best subdivision of 


the land (i. e., for row house purposes). He valued 
the land at 32!/> cents per square foot, or $1,809.45. 
The witness recalled having seen appellant's house 


on the lot and testified, “tliat it was not the charac- 
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ter of development which would be suitable in the 
development that would ultimately take place in the 
neighborhood, and that a house of that character 
right in the midst of a modern development would 
depreciate to some extent the value of the houses 
immediately adjacent to it. It is an old house of a 
character that was built thirtv or fortv years ago” 
(R. 36). On cross examination, the witness stated 
that he did not know if he was qualified to give 
the absolute value of the house, but “it is certain 
that the location of the house on the particular 
parcel of ground detracted to some extent from the 
value of the ground, because it could not be utilized 
as well as the ground itself had there been no house 
there. ” He therefore placed an added value on 
the land of $1,000.00 for the house, making a total 
of $2,809.45 (R. 35-37). 

The Government’s third witness testified that he 
had been tenant of the premises from November 1, 
1932, to October 1936, and that while his rent was 
originally $50.00 a month, it was reduced almost 
immediately to $25.00 and later to $22.50 per month. 
He further testified that the house was in a livable 
condition, though he “would not want to say it 
was in real good condition” (R. 35). 

The jury returned a verdict for $2,811.00, a figure 
slightly higher than the valuation given by one of 
appellee's witnesses and slightly lower than that 
given by appellee ? s other witness (R. 22). On 
March 27, 1937, appellant filed objections and ex- 
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eeptions to this verdict on the ground that the 
appraisement was inadequate, unjust, and unrea¬ 
sonable ; that it was not supported by, but contrary 
to, the evidence; and that it disclosed such a plain 
oversight or abuse of discretion on the part of the 
jury as to leave no room for the court in the exer¬ 
cise of a sound judicial discretion to do otherwise 
than set it aside (R. 26). The court overruled these 
objections, confirmed the award and rendered 
judgment on the verdict (R. 27-28). Appellant 
appealed and her assignments of error are predi¬ 
cated upon the court’s refusal to set aside the 
award (R. 29). 

ARGUMENT 


The trial court did not err in confirming the award of 
the jury which is neither inadequate nor otherwise 
unreasonable or unjust 


Appellant asks this Court to reverse the judg¬ 
ment below on the ground that the District Court 
abused its discretion in refusing to set aside the 
jury’s award under the power granted to that court 
by Section 16 of the Act of March 1,1929 (45 Stat. 
1419, 40 U. S. C. 376), authorizing it ‘‘to set aside 


or vacate the verdict of a jury, or any award con¬ 
tained therein” upon the ground that it is “grossly 


excessive, or inadequate, or otherwise unreasonable 


or unjust.” Appellant contends that the award in 
the instant case “is plainly unjust and inadequate, 
and so contrary to the evidence as to be confisca¬ 


tory” (Br. 4). 
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Before specifically considering appellant's as¬ 
signments of error, it may be noted at the outset 
that her objections to the award were in the nature 
of a motion for a new trial, Nealy v. Hazen , 63 App. 
D. C. 239, 242: Mitchell v. Reichelderfer, 61 App. 
D. C. 50, 51; Clapp v. MaeFarland, 20 App. D. C. 
224, 230, and that this Court has repeatedly held 
that it will not review a ruling on such a motion ex¬ 
cept for manifest abuse of discretion. Washington 
Times Co. v. Bonner, 66 App. D. C. 280, 292, 293; 
Kenyon v. Youngman, 59 App. D. C. 300; Concrete 
Oil Tank Co. v. Menefee, 61 App. D. C. 63. This is 
particularly true since the question involved per¬ 
tains only to the inadequacy of the verdict. Morton 
Butler Timber Co. v. United States, 91 F. (2d) 
884, 891 (C. C. A. 6, 1937); Washington Times Co. 
v. Bonner, supra , p. 293: Ramsey v. Ross, 66 App. 
I). C. 186,190; F airmount Glass Works v. Coal Co., 
287 U. S. 474, 481, 485. 

Appellant has therefore assumed the burden of 
establishing that the court below is guilty of a mis¬ 
take 44 so obvious that no reasonable basis for the 
action of the court can be discerned." Carter 
Coal Co. v. Nelson, 91 F. (2d) 651, 654 (C. C. A. 4, 
1937). Indeed, it has been established by the very 
cases cited by appellant (Br. 5), Shoemaker v. 
United States, 147 U. S. 282; Columbia Heights 
Realty ('o. v. Rudolph, 217 U. S. 547, that an appel¬ 
late court will not review a condemnation award 
except to correct misconduct or grave error of fact 


% 
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indicating fraud, plain partiality, or corruption. 
Thus, in the Shoemaker case, in affirming a judg¬ 
ment of the court below which confirmed an award 
of commissioners, the Supreme Court said (p. 
306) : 

An appellate court will not interfere with 
the report of commissioners to correct the 
amount of damages except in cases of gross 
error, showing prejudice or corruption. 

Again, in the Columbia Heights case, supra, in 
affirming the judgment of this Court (31 App. 
D. C. 112), the Supreme Court said (p. 560): i 

The power of the court to review the award 
by such a jury must in the very nature of 
the matter be limited to plain errors of law, 
misconduct, or grave error of fact indicat¬ 
ing plain partiality or corruption. 

This rule has been sustained bv an unbroken line 

* 

of decisions of this Court, 1 and is in harmony with 
the prevailing rule in the Circuit Courts of Appeal. 2 

Appellant has failed to specify anything in the 
record indicating grave error of fact which shows 
fraud, plain partiality or corruption, but appar- 


1 Concord Improvement Co. v. Reichelderfer , 62 App. 
D. C. 101, 103: Nealy v. Hazen. supra; Phillips v. United 
>States , 40 App. D. C. *260, 261: Columbia Heights Realty 
Co. v. MacFarland. 31 App. I). C. 112, 129; Scufferle v. Mac- 
Faviand. 28 App. D. C. 94, 101; T Viegand v. Siddons. 41 
App. D. C. 130, 137; District of Columbia v. Prospect Hill 
Cemeiery . 5 App. D. C. 497, 513. 


- St. Bernard Cypress Co. v. United States . 65 F. (2d) 711, 


712-713 (C. C. A. 5, 


United States v. Chicago , B. <& 


Q. R. Co.. 82 F. (2d) 131, 139 (C. C. A. S, 1936). 
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entlv seeks to come within the rule bv contending 
that the jury’s failure to add to the land value 
w’hat one of her witnesses said was the sound 
value or structural cost of the building ‘‘is obvi¬ 
ously reprehensible" and that “the court below had 
a plain duty to give relief against such an obvious 
miscarriage of justice” (Br. 6). 

It is the position of the Government that appel¬ 
lant's contention is not properly before the court, 
but even if it were, the so-called sound value or 
structural cost of the building in question is not a 
proper element of value in the instant case since the 
building was not a suitable improvement to the land 
and therefore threw no light on the present market 
value. 

1. Record presents no basis for consideration of 
appellant's contention .—Appellant attempts to 
raise a question of law which she has failed to 
preserve and which is not properly before this 
Court. Appellant's assignments of error raise no 
errors of law. No exceptions are shown to the ad¬ 
mission or exclusion of evidence by either party. 
No assignments of error are based upon the Court’s 
instructions or refusal to instruct. If appellant's 
theory of valuation was that structural cost should 
have been added to the land value, she should have 
requested that the jury be so instructed. On the 
contrary, appellant made no objection whatever 
to the Court’s instructions. It is therefore sub¬ 
mitted that appellant cannot argue questions of law 
which she failed to preserve and upon which she 
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has not assigned error. United States v. Atkinson, 
297 U. S. 157, 159; Wood v. Wilbert, 226 U. S. 384, 
386. 

2. Structural cost immaterial in determining 
fair market value of appellant’s land .—The evi¬ 
dence is uncontradicted that the best use of all of 
the property here sought to be condemned, includ¬ 
ing appellant's, is for row house development, and 
that the nature of the neighborhood and other 
physical factors rendered the land valueless for 
the location of detached dwellings of the type 
owned by appellant (R. 34-37). In fact, it is un¬ 
disputed that “the house was so situated as to in¬ 
terfere with the best subdivision of the land” (R. 
36) and that “the location of the house on the par¬ 
ticular parcel of ground, detracted to some extent 
from the value of the ground, because it could not 
be utilized as well as the ground itself if there were 
no house there'’ (R. 37). 

No attempt was made to impeach or otherwise 

i 

discredit this testimony, nor did appellant attempt 
affirmatively to show that the building enhanced the 
value of the land. Hence, even if the question could 
be reviewed, appellant’s position finds no support 
in the law. It rests upon the false assumption that 
in arriving at the market value of real estate the 
land and improvement may be valued separately 
and the total value arrived at by adding the so- 
called sound value of a building to the value of 
the land, even though the evidence is undisputed 
that the dwelling was not a suitable and adaptable 


10 


improvement to the land. All authorities agree that 

just compensation for a taking of improved land 

is the value of the land as enhanced bv the im- 

* 

provement. Structural cost or sound value is of 
consequence only when the building is a suitable 
improvement of the land and enhances its market 
value as an entirety. Thus, if the structure is anti¬ 
quated and clearly not adapted to the best avail¬ 
able use of the land, as in the present case, evidence 
of structural cost has no probative effect whatever 
in determining the fair market value. Devon v. 
City of Cincinnati, 162 Fed. 633, 635 (C. C. A. 6, 
1908) cert, den., 212 U. S. 577; Morton Butler Tim¬ 
ber Co. v. United States, 91 F. (2d) 884, 888. 3 

It is likewise clear that Branson v. Reiehelderfer, 
62 App. D. C. 129, chiefly relied upon by appellant 


3 See to the same effect: Hervey v. City of Providence 
(1026), 47 R. I. 378, 133 Atl. 618. 610: McCain v. Baltimore 
(1017). 131 Md. 430. 120 Atl. 544. 545: Baltimore City v. 
Uimmel (1010). 135 Md. 65, 107 Atl. 522. 524: Jacksonville 
<f* S. E. By. Co. v. Walsh (1883), 106 Ill. 253. 256; Tex a*, 
etc.. B. v. Bouprich (1028), 166 La. 352, 117 S. 276, 277: 
Matter of Simmonx (1000). 130 App. Div. 350, 114 X. V. 
Supp. 571. aff. 105 X. Y. 573, 88 X. E. 1132: Matter of City 
of New York (1010), 108 X. Y. 84, 01 X’. E. 278: Mifflin 
Bridge Co. v. Juniata Co. (1801). 144 Pa. 365, 22 Atl. 806: 
Vallejo, etc.. B. B. Co. v. Home Savings Bank (1014), 24 
Cal. App. 166, 140 Pae. 074, 077: City of Los Angeles v. 


I\ linker (1033). 210 Cal. 108, 25 Pac. (2d) 826. 832: Patch v. 


Boston (1888). 146 Mass. 52, 56. 114 X. E. 772, 773; 2 LevYis 
on Eminent Domain (3d Ed.). Secs. 664, 720: Nichols on 
Eminent Domain (2d Ed.). Secs. 227. 447: Or gel on Valua¬ 
tion under Eminent Domain (1036). Chapter XVI, “Repro¬ 
duction Cost of Structures as Evidence of Value.*' 
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(Br. 4-5), is wholly inapplicable to the instant case, 
for here there was no attempt by either the jury 
or the court below “to de-value the improvements 
just as it saw fit” (Br. 4). In the Branson case, 
both parties conceded that the land owner was en¬ 
titled to substantial compensation for the value of 
his improvements* but nothing in that case Re¬ 
quired this jury to compute the market value of the 

i 

land upon the basis of the structural cost of the 
building which, in fact, contributed nothing toward 
a determination of its fair market value. 

3. The verdict is fully supported by the evi¬ 
dence .—Apart from the failure of the jury to add 
the sound value of the building to the land value, 
appellant makes no complaint against the adequacy 
of the award. Indeed, it is clear that none could 
be made since the jury did place a substantial value 
to the building, w T hich was an antiquated structure, 
of the type built thirty or forty years ago, in a liv¬ 
able but rundown condition and which rented 
for $22.50 per month shortly before it was taken 
by the Government (R. 35)/ Witnesses for the 

4 A comparison of this award with the awards on the 
remaining parcels in Square 1121, all being vacant and un¬ 
improved property, shows conclusively that the jury did add 
a substantial amount in arriving at its verdict for the value 
of the building. Parcel XI (the parcel here involved) :on- 
tained 5,567.24 square feet, and its value was appraised at 
$2,811.00. Parcel VII, a corner lot, containing 4,160 square 
feet was appraised at $1,740.00. Parcel IX, containing 
5,010 square feet, approximately the same as Parcel XI, 
was appraised at $1,875.00. Parcel X, containing 11,135.10 
square feet, more than twice the area of Parcel XI, %vas ap* 


Government testified that the land was worth from 
$1,550.00 to $1,809.45 and that the building did not 
add more than from $1,000.00 to $2,000.00 to the 
value of the land. Witnesses for the appellant 
valued the land at $3,500.00 and the building at 
$2,370.82 to $2,500.00. Thus the most that can be 
said is that there was conflicting testimony and the 
jury chose to accept the valuations given by the 
witnesses for the Government. Since appellant did 
not object to any of this testimony, there is nothing 
left for this Court to review. 

The fact that the building had been demolished 
before the jury viewed the premises is immaterial. 5 
In this connection, it is felt that the Court will not 
be persuaded by appellant’s rather indefinite state¬ 
ments that the testimony of the witnesses for the 
United States amounted to nothing more than “a 
mere guess or speculation” (Br. 5) and that “in 

praised at $3,7">0.00 (R. 21-22). Parcel XIII in Square 
1127, approximately the same area as Parcel XI. was ap¬ 
praised at $1,440.00. Parcel XV, in the same Square, has 
exactly the same area as Parcel XI, and was appraised at 
$1,020.00. Parcel XVII, in the same Square, containing 
11,339 square feet, was appraised at $1,425.00 (R. 23-24). 

5 Due to the filing of the declaration of taking the prop¬ 
erty was taken and demolished before a view bv the jury 
because of the necessities of the acquiring authority (R. 33). 
This resulted because of the objection of property owners 
to the selection of the jury from the first panel, necessitating 
the continuance of the cause over the summer vacation, after 
which, on September 10, 1036, the court directed the draw¬ 
ing of an additional panel from which a jury was appointed 
on October 19. 1936. and a view held the same dav. 
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accepting the lowest guess of the Government guess- 
ers * * * the jury evidently thought that the 

realm of guessing or speculation became substi¬ 
tuted for the law of evidence” (Br. 6). Appellant’s 
accusations are not only inopportune since no ob¬ 
jection was made to any of the testimony at the 
trial, but are totally lacking in substance, since it 
is clear that the witnesses were giving their expert 
opinion as to the value of the land as enhanced by 
the improvements and not as to the structural cost 
of the dwelling (R. 35, 37). 

CONCLUSION 


It follows from what has been said that the court 
below exercised a sound discretion in confirming 
the award of the jury and that appellant has ad¬ 
vanced no tenable reason why the judgment of that 
court should now be disturbed. It is therefore re¬ 


spectfully submitted that the judgment be affirmed. 
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